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MEDICAL MARUUANA - SEARCH
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Scent of marijuana alone is insufficient
10 supply probable cause for search
warrant of commercial warehouse.

State v, Sisco, 238 Ariz. 229 (App. 2015).

[ i ! -

«  Odor of burnt marijuana provided
grounds for warrantless search of a
car.

+ Questions Sisco

State v. Cheatham, 2ra adv. 502 (app. 2015,

HEYFI=MERIGALBLOGR RRAWR —

% State may rely in good faith on precedent prior
to McNeely

» If get a medical blood draw motion - contact
me
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SEARGH INGIRENT TR ARREST
GEFEPHINE

% Palice may not search a celt phona Incident Lo arrest whare cell
phone la in same room but not within srrastos’s reach at tme
of search

+ Neithar officar galety nos jon of evi
ooply to digital evidence
+ Privacy interests attach o ¢zl phonas

# Saarch of call phona not atlowed (o vorlly arestee’s idantity

» Warrant cbtained after search did not allow admiasion of
photos found on phone

State v. Ontiveros-Loya, 237 Asiz. 47 2 (App. 2015).

PROLONGING 3TAPS - ROG SHIEFS

@Police may not prolong a traffic stop for a
dog sniff without additional reasonable
suspicion

@Authority for the seizure ends when the
tasks related to the stop (getting
paperwork, check for warrants, etc.) are or
should be complete

@HKey lssue - does the dog sniff prolong the

Rodriguez v. United States, 135 s.cv. 1600 (2015).

PRERNGING STRFS = RRGSNIFFS —

» Good faith exception to exclusionary rule does
not extend to prolonged traffic stops to wait for
a drug dog In cases prior to Rodriguez

% Rodriguez did not announce new law in AZ
(even though Bax held a de minimus
prolongation of a traffic stop to wait for a dog
sniff wasn't unreasonable under the 4%
Amendment

State v. Hjolsrud, et al, 2 CA-CR 2015-0230




YSE OF CRIMINAL HISTORY
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@ Officer may rely jn part on suspect’s criminal
history to form reasonable suspicion

@ Criminal history alona Is nevar enough

@ Def. driving ramtal car, no personal
bafongings, explanations were contradictory,
axtansive criminal record, unlabeled boxes
packaged like drugs - this was enough to
detaln for dog sniff

Stats v. Woods, 236 Ariz, 527 (App. 2045).

x State dossn’t have to prove solution used to
calibrate Intoxilyzer 8000 ts NIST traceable

» It was not impermissible profile evidence
when offlcer testifled it Is common for DU
suspects to minimize their drinking at the
scena of a DUI stop

» Dafendant is not entitled to a Wiliits Jury
instruction for officer's fallure to video record
FSTs.

IMPLIER SONSENT
AD

HEVAIAIATR IR

@ Reading “Arlzona faw requiras you 10 submit to
and successfully complete tests of breath, blood
or other budlly substance . . .* to DUl suspect did
not render consent Involuntary.

@ Suprema Court Gplnion Expected Soon

s Officers Should be Using the New Form

State v. Valenzuala, 237 Az, 307 (Agp. 2015).
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STATE ¥-RAASAN.
- atrs
» AMMA does not immunize medical marijuana

cargholders from prosecution under § 28-
1381(A)(3)

STATEL-RARQY

x AMMA provides cardholders
affirmative defense if cardholder
shows, by preponderance of evid. that
marijuana or its metabolite was in
concentration insufficlent to cause
impairment

x Defendant bears the burden of proof
by a preponderance of evidence
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RTATE Y. WERRERMAN. No. 2 cAcr2015-0049-PR
(G737

= State ex rel. Montgomery v. Harrls, 234 Ariz.
343 (2014}, is not a significant change in the
law & is not a basis for post conviction relief
under Rule 32.1(g).

e

x Marijuana

x Heroin is back

» Prescriptions

» Spice has made a return

BREQTH TESTING

How it Works & Why We know it's Rellablef




LCOHO S

% 1927 - Emil Bogen: The Diagnosls of
Drunkenness; Califomia and Western Medicine
Vol XXvi, No 6

= Usead Football to capture sampie

» Won $150 research price
» (51866 by today's standards)
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B H ALCOHO ALYSIS
REGT, "

= 1938 - Rolla Harger
» Drunkometer

x Used colorimetric analysis

u Pogssium chromata, Silver
nitrats, and sulfurte ackd

u Turns lrom yotiow to green
= Qffice comgares color change to
achart

% 1954 - RobertF,
Borkanstein

n The Breathalyzes

= Used colorimetric analysis

» Polassium chromais, siiver
nlirals, and sulfuric acid

» Light meter measured
changa in color




Breath Alcohol Analysis

Infrared Specimophotometry
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Intoxilyzer 4011

Intoxilyzer 5000

BREATH T

E3T
STATHTORY METHRR

28-1323(A}

1) DHS/DPS Approved Device

2) Certified Operator

3) Duplicate Tests {includes degrivation perlod)

4) DHS/DPS Approved Chacklist

5 Device in Proper Operating Condlition
(calibratlons are enough)

28-1323(B) - these are the only
raguiremants for agmissibility




Breath Alcohol Analysis
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Print Card and Qualily Assurance
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% 31-day Callbratlon Check

» 90-day Standard Quality Assurance Procedure




MOTIONS TO SUPPRESS
BREATH/BLOOD TESTS

= All State is raquired to do is lay basic foundation.
Any remaining lssues go to weight, not
admissibility, of evidence.

Stata v. Plaw, 155 Ariz. 44 (1387); State v. Superior Court
{Waant, RPI), 172 Ariz. 153 (App. 1992).
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BATTLE OF THE EXPERTS

w Dissgreements batwean axports go o weight, not
admissltikity, State v Violasco, [Alday, RPI), 165 Ardz. 480,
486 {1990).

x Whera there 1s 8 lack of unanimity in scientific community
on accuracy of breath tast, "the sclentific disagreament
affects only the waight and nat the admissibility of
evidence,” State v, Olivas, 77 Ariz. 118 (1954).

BATTLE OF THE EXPERTS

n The determination of the
cradinitity of witnesses isa
quastion for the jury.

Stata v. Rivera, 116 Arlz. 449
{1977)
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DEPRIVATION PERIOD

x "[A] failure to continuously observe a
defendant continuously for 20 minutes prior
to the administration of the test goes to the
weight to be accorded the results of the

test.”

State v. Corralas, 135 Ariz. 105, 108 (App. 1982}
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MISSING/DEFECTIVE SQAPS

Only need periodic records.

Stata v. Duber, 187 Anz. 425 {App. 1998); State v. Superior
Court {Stock, RPI), 181 Arlz. 202 (1995).

ARS § 28-1323{A)S)

u SQAPS

» Calibeptions

u Bratkeling callbraviens on breath comd

» Teatimony of Criminalist

Print Card Calibrations

s* eri. _‘w
i L L3 51
Motz Yt sy (12317
i (3§ &5
JRLI - B H e}
- un L TN
30N, it L I B
it Rt ryrar
Pttt
i hin L Ly 324
jmer L 2 Iy
EE RN LIE i1.8
R 14 &h:g
£ Eliw Lm Wl
Loy "wt e WA

11




4/18/2016

i L 5 1 v : d 2

* Mouth Alcohol Detection

* Duplicate Testing Procedurg

* Four Processor Stabllity Checks
* Seven Air Bianks

* Two Bracketing Concurrent Reference Checks (with .10
solutian}

* RF1 {Radlo Frequency Interferant) Detection
* Interferant Detection

QME DISPLAYER(PRINTER MESSAGES

» Interfarent Detect
» The following are % Mouth Alcohol

some of the x Push Button Wrong
Time

messages that x RFl Detect

may be obtained = Diagnostic Fall

% Outof Tolerance

when conducting » No 0.020 Agreament

a breath test:

The Instrumant s NOT malfunctioning!

COMMQN REEENSE ESPERT PLAYR

2o ""{%
RS

. eﬂ 1‘elllli""'at o

Silent Burp
Acetone
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BREATH TEMPERATURE

b=
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THE REFENSE CHALLENGE

oL ok &

x Defendant May Have Had a Temperature

x An Increase In Breath Temperature
Increases Reported Alcohol Concentration

» Throughout the Day, a Person’s Temperature
Increases — because the test was taken at
night assume the defendant had a
temperature (Fox and Hayward study)

x lrrglevant unless evidence is presented that
defendant actually had an elevated
temperature {motion in limine),

x Defense always presents the axtrames - very
unlikely Defendant was at that level.

BRFATH TRMERRATUBE—

» Hayward and Fox studies used core body
temperature, not breath temperature.

x Did not test a naturally elevated temperature.
All were artificiatly elevated {placed subjects in
hot tubs or ice water).

x Studies only had 9 & 10 subjects (not a
statistically proper sample).

13




BREATH TEMPERATURE

» Taxas study by Mack Cowen - no significant
correlation between either body or breath
tamp and breath alcohol concentration within
the range of normal body temp.

4/18/2016

2100701

THE DEFENSE CHALLENGE

= 2100 to 1 is the breath to biood partition
ratio built into breath testing instruments.

» Bacause the instrument has this built in
conversion, it Is possible that the
defendant’s blogd alcohol concentration was
lower than his/her preath test result,

2100704
Tl

THE LAWY
» Never relevant to the 28-1381(A)(2) or 28-1382(A)
chargas.

x May be relevant to the 28-1381(A)(1) charge:
+ Subjectto a 403 weigh.

Guthria v. Jones, 202 Ariz. 273 (App. 2002); Cooperman,

14




24097104
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x Federal and state regulations require 2100to 1.
to be buik into any evidentiary breath testing
device.

x The average blgod to breath ratio is actually
2350 to 1(2400).

x This means the average breath test is actually
10% low compared to a blood test.

2100793

ATAEE ni s LA I I

x Defendant’s breath test reads .10.

» Assuming the average blood to breath ratio
of 2350 to 1 - his/her blood test would
show a BAC of .11.

SILENT BURP

{MOUTH ALC QHQL]
THE REFENSE CHALLENGE

Defendant
+ Burped or
+ Had ethanol in dentures/chewing tobacco etc.
+ This caused a falsely high breath test reading

15
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SILENT BURE-
x A sllent burp will not lead to mouth alcohot. Ik requires

actuat liquid contents {contalning ETOH) to ba brought
up from the stomach.

» Defense argument assumes none of the safeguards
worked.
+ Obserwtion/depravation parod
+ Mouth alcghol datactor
+ Rephcate braath tests within 5 - 10 minutes.

» How long since Defendant’s last drink?
If all alcohol is absorbed, there is none
in the stomach to burp up.

T. rE- RrEE A§E QLH:&!’"EN E

AT

x Holding One's Breath Prior o a Breath Test
Increases the Reported Alcohol
Concentration

% The Defendant Held His/Her Breath

16




DEFENDANT HELD HIS/HER BREATH

4/18/20186

x Irrelevant Unless There is Evidence
Defendant Held Breath (motion in fimine).

» Officer Should Testify Defendant Did Not
Hold Breath Prior 1o the Test.

x In the only two studies, the subjacts hald
their breath for 15 and 30 seconds. A
trained officer would notice this.

DEEP LUNG AIR

o=

THE REFENSE CHALLENGE
» The deaper the
breath, the higher

the alcohol
concentration

The longer they blow,
tha highar they g¢o

DEEP LUNG MR

[lalE]

x The deeper the breath, the closer the result to
the actual alcohol concentration

Flaxmayar - Alcohol and Breath Testing. pg. 49

17
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RIOBETES(GCETONE

LT AL

x Defendant Is a Diabetic.
» A Person With a Diabetic Emergency Will
Mimic the Effects of ETOH Impairment.

x The Acetone in Defendant’s Body Caused
the Driving, Bad FSTs, False High Reading,
etc.

DIABETES/ACETONE

Lhnd 2ol N gl ~TFnA

TS
H L ]
» Odor - acetone has a distinctive frulty odor,

» No Diabsatic, Who Can Walk and Provide a Breath Taest,
Can Produce Enough Acetone in the Breath to Register

on an Intaxilyzer.

= A Diabetic Will Stop Producing Acetone When ETOH is

Introduced Into the System.

Flazmoyer - A Discussion Sulde: Alcohol and Breath Testing.
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RADIO FREQUENCY INTERFERENCE (RF1)

% RFl was in the area,
this could affect the
readings

4/18/2016

REI

x RFl must be present

x Duplicate Tests rule out

% Instrument has a RFI detector

x Instrument is lined with copper paint

Questions?

Evin Boone, DPS Crime Lab
Criminalistiv
(802) 2232281
eboanelaxdps.gov

Beth Barnes, Phu Cliy Proa Offca
AZ GOHS Tralfic Safety Rosource Prosecutor
baih bamesehoenis gov
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